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There is a strong legal basis for the use of renewable energy certificates 
(RECs)i as instruments that represent the attributes of renewable 
electricity generation. RECs are not controlled by any one organization or group 
of organizations, and neither are they instruments of recognition or donation. 
Rather, RECs are a part of the machinery of U.S. electricity markets, used to 
demonstrate renewable electricity purchasing, delivery, and use within the 
broader context of functioning voluntary and compliance renewable electricity 
markets. 
   

As shown in this report,ii multiple governmental entities at different levels, state legislation and 
regulation, regional electricity transmission authorities, non-governmental organizations (NGOs), trade 
associations, and market participants have recognized that RECs represent and convey the renewable, 
environmental and/or social attributes of renewable electricity generation to the owner, along with the legal 
right to claim usage of that renewable electricity. These entities recognize further that without RECs such a 
claim could not otherwise be substantiatediii, either by utilities and electric service providers (ESPs) for the 
purpose of demonstrating compliance with state laws, or by utilities/ESPs, other companies, and individuals 
for the purpose of meeting voluntary targets. 

 
• Thirty-seven (37) U.S. states and territories recognize that RECs can be used to track and transact 

renewable electricity on the grid.iv This is not contradicted by the remaining states and territories. 
• Thirty-five (35) U.S. states and territories recognize the supremacy of RECs to demonstrate 

compliance of regulated entities with state laws requiring provision of renewable electricity to grid 
customers, such as Renewable Portfolio Standards (RPSs), or participation in voluntary state 
programs for provision of renewable electricity to grid customers.v The remaining seven (7) states 
and territories with such mandates or goals do not track or allocate generation to specific users or 
deliverers of electricity.vi 

• Twenty-two (22) U.S. states and territories explicitly recognize RECs as representing “attributes” of 
generation;vii twenty-one (21) recognize them as mechanisms for “tracking” or “trading” (or 
equivalent) electricity or attributes;viii thirteen (13) describe them as representing electricity or energy 
“generation,” or equivalent;ix seven (7) recognize them as “proof of generation,” or equivalent;x and 
three (3) explicitly identify RECs as “property.”xi 

 
For example, according to the State of Iowa: 
 

Because of the laws of physics that govern operation of the electric transmission system, it is impossible to 
ensure that electricity produced by a particular renewable source is specifically and exclusively directed, in a 
physical sense, to the purchasing entity. An accounting system that verifies compliance must therefore rely on 
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an agreed-upon abstract medium of exchange similar to the way the financial markets rely on money to 
represent value. In the renewable energy area, Tradable Renewable Certificates (TRCs) have been developed 
as a medium of exchange representing the renewable attributes of renewable energy. TRCs can be used to 
show compliance with energy-based RPS mandates.xii 

 
According to the State of New York, which began developing its certificate-based tracking system—

NYGATS—this year: 
 

Unbundling [energy from its environmental attributes] allows NYSERDA, as the RPS Program’s central 
procurement administrator, to acquire environmental attributes from generators instead of the rights that 
prevent generators from selling or transferring their environmental attributes to others. Increased control of the 
attributes can provide more assurance that double counting of attributes is avoided. If a certificate-based 
tracking system is developed, then the title to the environmental attributes could be in the form of renewable 
energy certificates (RECs), which would be easily transferred to NYSERDA as proof of its acquisition of 
renewable attributes. Thus, unbundling of attributes has the potential of strengthening significantly the market 
for renewable energy and opportunities for achieving the objectives of the RPS Program.xiii 

 
Renewable energy tracking and certificate-issuing entities cover the whole of the U.S. and Canada. With 

the exception of the North American Renewables Registry (NAR), all of these multi-jurisdictional entities were 
established with the support of U.S. states, which have designated specific tracking systems to be used for 
issuing and tracking certificates and verifying compliance with state policies or programs. 

 
• Seven (7) of these regional tracking systems define their certificates explicitly as “attributes” of 

renewable generation.xiv PJM-GATS and the forthcoming NYGATS tracking systems have “generation 
attribute” as a part of the name of the entity—Generation Attribute Tracking System.  

• All define their instruments as the mechanisms for “tracking” or “trading” (or equivalent) attributes 
or proof of generation for the purposes of compliance with state programs and/or voluntary 
programs.xv 

 
The U.S. Federal Energy Regulatory Commission (FERC) has also recognized that “environmental 

attributes” can be traded separately and are not necessarily bound to or conveyed with the “energy or 
capacity,” such that Public Utility Regulatory Policy Act (PURPA) avoided cost contracts for energy and 
capacity produced by a facility do not necessarily include any environmental attributes unless this is 
specified in the contract or determined by applicable state law.xvi 

On Oct 1, 2003, FERC issued an order declaring that avoided cost contracts entered into pursuant to 
PURPA, absent express provisions to the contrary, do not inherently convey to the purchasing utility any 
RECs. Rather, the power purchase price that the utility pays under such a contract compensates a 
generation facility only for the energy and capacity produced by that facility and not for any environmental 
attributes associated with the facility. FERC later reaffirmed this order by denying a request for rehearing in 
2004: 

 
[Those seeking a rehearing] oppose having this Commission rule that contracts for the sale of QF [Qualifying 
Facility] capacity and energy entered into pursuant to PURPA convey only the capacity and energy, and do not 
convey RECs, to the purchasing utility (absent express provision in the contracts to the contrary). We 
disagree.xvii 

If avoided cost rates are not intended to compensate a QF for more than capacity and energy, it 
follows that other attributes associated with the facilities are separate from, and may be sold separately from, 
the capacity and energy. Indeed, states in creating RECs that are unbundled and tradeable have recognized 
this. The very fact that RECs may be unbundled and may be traded under State law indicates that the 
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environmental attributes do not inherently convey pursuant to an avoided cost contract to the purchasing 
utility.xviii 

We note that cogeneration facilities, to receive QF status, are required to produce both electricity and 
useful thermal output. […] The thermal output that is a pre-requisite to a cogeneration facility’s achieving QF 
status is saleable separately from the capacity and energy of the cogeneration facility. […] If the thermal output 
of a cogeneration QF is separately saleable, the renewable attributes of a small power production QF are 
similarly separate.xix  

 
The U.S. Department of Energy (DOE) Federal Energy Management Program (FEMP) recognizes that 

RECs “represent the technology and environmental (non-energy) attributes of energy generated from 
renewable sources,” and it affirms that they “can be sold separately from the mega-watt hour of generic 
electricity with which it is associated,” which “enables customers to offset a percentage of their annual 
energy use with certificates generated elsewhere.”xx FEMP requires that federal agencies retain ownership of 
RECs in order to demonstrate renewable energy consumption to comply with the Energy Policy Act of 2005 
and Executive Order 13423, and it affirms that, “Retention of a REC that explicitly states that the Federal 
agency retains or precludes transfer to other parties of all renewable energy and non-energy attributes of the 
project is the best evidence of meeting this standard.”xxi 

In its guidance to federal agencies complying with Executive Order 13514, The White House Council on 
Environmental Quality (CEQ) also recognizes that “RECs are essential to claims concerning renewable 
energy and adjustments to GHG emissions,” and that, “Whatever acquisition method is used [for renewable 
energy], the REC must be owned by the agency in order to qualify for adjustment to their Scope 2 emissions 
to meet GHG reduction targets.”xxii 

U.S. case law also supports the legal basis of RECs as attributes and property rights. For example, the 
Superior Court of New Jersey has recognized that “One Renewable Energy Certificate represents the 
environmental benefits or attributes of one megawatt-hour of generated renewable energy,” and RECs are 
considered “property.”xxiii  

 
The Connecticut Supreme Court has recognized that: 
 

The certificates verify that specified units of electricity have been generated using renewable fuel or have been 
produced with low emissions and, pursuant to state law, can be purchased to satisfy the state renewable 
energy requirements. See General Statutes § 16-245a (b). Thus, the certificates effectively “unbundled” the 
renewable energy attribute of the electric product from the generic energy component for accounting purposes 
and allowed them to be traded separately.xxiv  

 
It too refers to certificates as “property.” The United States Court of Appeals, Second Circuit has 

recognized that: 
 

Generally speaking, RECs are inventions of state property law whereby the renewable energy attributes are 
“unbundled” from the energy itself and sold separately. The credits can be purchased by companies and 
individuals to offset use of energy generated from traditional fossil fuel resources or by government agencies to 
satisfy certain requirements that these agencies purchase a certain percentage of their energy from renewable 
sources.xxv 

 
The Armed Services Board of Contract Appeals (ASBCA), the body that resolves contract disputes 

between government contractors and the US Military, also agrees that RECs, “are personal property, given 
their exclusive nature and transferability,” and on this basis denied an appeal in August of 2013 to a delivery 
order that characterized RECs as “energy savings.”xxvi The Board found that RECs are not simply financial 
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incentives offered by New Jersey relating to the generation of renewable energy that constitute energy 
savings. Rather, “SRECs simply reflect the clean, renewable aspect of electricity produced by a solar 
facility.”xxvii It found that although the electricity produced by a solar array reduces the amount of energy the 
owner must purchase, and though RECs may generate revenue that could be used to pay energy costs, the 
certificates themselves do not reduce those energy costs.xxviii Furthermore, the ASBCA found that even were 
the definition of energy savings to be expanded to include the sale of excess electricity generated by solar 
facilities, “SRECs are not electrical energy. They are marketable certificates, representing the clean, 
renewable nature of a solar facility's electrical production that has been severed from the electricity for the 
very purpose of being sold separately.”xxix 

The supremacy of RECs to demonstrate the voluntary usage of renewable electricity and the attributes of 
its production is recognized by the U.S. Environmental Protection Agency (EPA), the U.S. DOE, the U.S. 
Federal Trade Commission (FTC), The Climate Registry, the CDP (formerly the Carbon Disclosure Project), 
and Center for Resource Solutions (CRS)/Green-e, among others. 

 
• The U.S. EPA and the U.S. DOE have recognized RECs as “property rights to the environmental 

benefits from generating electricity from renewable energy sources.”xxx 
• The Western Area Power Administration, the power marketer within the DOE, recognizes RECs as 

“the environmental, social, and other positive attributes of power generated by renewable 
resources,” which “include the tons of GHGs that were avoided by generating electricity from 
renewable resources instead of fuels, such as coal, nuclear, oil, or gas.”xxxi 

• The Environmental Markets Association (EMA) recognizes RECs as “the property rights to the 
environmental benefits from generating electricity from renewable energy sources” that “can be sold 
and traded and the owner of the REC can legally claim to have purchased renewable energy.”xxxii  

• The American Bar Association (ABA) has recognized that “parties can create a record of the 
verification and disposition of the environmental attributes of the REC that can travel with further 
downstream transactions in the particular REC.”xxxiii  

• According to the FTC, “If a marketer generates renewable electricity but sells renewable energy 
certificates for all of that electricity, it would be deceptive for the marketer to represent, directly or by 
implication that it uses renewable energy.”xxxiv  

• Last year, the U.S. Commodity Futures Trading Commission (CFTC) recognized that “market 
participants often engage in environmental commodity transactions in order to transfer ownership of 
the environmental commodity (and not solely price risk), so that the buyer can consume the 
commodity in order to comply with the terms of mandatory or voluntary environmental programs.”xxxv  

• The legitimacy of voluntary renewable energy usage and ownership claims through RECs was 
recognized by the California Energy Commission in 2009, when they ruled that a claim against RECs 
by a utility after the RECs had already been claimed by voluntary purchasers is not allowed as it 
would lead to a double-recovery.xxxvi 

 
According to the U.S. Federal Trade Commission: 
 

Once renewable electricity is introduced into the grid, it is physically indistinguishable from electricity 
generated from conventional sources. Consumers, therefore, cannot determine for themselves the source of 
the electricity flowing into their homes. Because electricity transactions can be tracked, however, retail 
customers can “buy” renewable power by either: (1) purchasing renewable energy certificates (RECs); or (2) 
purchasing renewable power through contracts with their utility. Under the REC method, a renewable electricity 
generator splits its output into two components: (1) the electricity itself; and (2) certificates representing the 
renewable attributes of that electricity. Specifically, generators that produce renewable electricity sell their 
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electricity at market prices for conventionally produced power and then sell the renewable attributes of that 
electricity through separate certificates. Organizations purchase RECs to characterize all or a portion of their 
electricity usage as “renewable” by matching the certificates with the conventionally produced electricity they 
normally purchase.xxxvii  

 
According to the U.S. EPA: 
 

RECs were created to help convey the attributes of electricity generated from renewable resources to buyers. 
Analogous to the utility delivering the physical electricity through wires, RECs serve as the means to deliver the 
environmental and non-power attributes of renewable electricity generation to buyers—separate from the 
physical electricity,” and as such, “RECs are increasingly seen as the ‘currency’ of renewable electricity and 
green power markets.”xxxviii 

 
Certification through Green-e Energy along with the same tracking systems that are used for state 

compliance programs (and/or verification of contracts with the original generator) are used in the U.S. 
voluntary renewable energy market to provide equivalent assurances related to ownership, full aggregation,xxxix 
and avoidance of double counting to voluntary buyers. 

RECs are essential to any renewable electricity usage claim in the U.S. Despite any differences between 
states and voluntary programs in terms of eligibility requirements,xl RECs are uniformly used as the primary 
means of tracking grid-connected renewable electricity generation and the ownership of, and rights to claim, 
all of its associated attributes. The evidence is overwhelming that trading a REC in the U.S., whether bundled 
or unbundled with underlying electricity, effectively transfers ownership rights over all of the attributes of the 
associated renewable electricity generation to the REC purchaser. RECs therefore allow trading of 
differentiated electricity products despite the physical inability to identify the exact generating source 
supplying electricity to an individual customer or facility, and it is inappropriate for renewable energy or 
attribute reporting and accounting systems to disregard or deemphasize RECs on the basis of the distribution 
of electricity on a shared grid.  ! 

ENDNOTES 

                                                
i Renewable energy certificate (REC) in this document is a term used to describe the various REC and equivalent instruments in 
the U.S., with perhaps different names as used by various state, regional, and voluntary programs, but with the same basic 
features as described in this document. 

ii This document is not intended to be a comprehensive or exhaustive listing of all sources supporting the use of RECs. There may 
be many other specific laws, regulations, etc. that also support the key findings listed below. 

iii While this document mostly describes RECs that are issued by tracking systems, RECs may be created and conveyed in 
contracts even if a renewable generator is not registered with a tracking system. 

iv A listing of state regulations, with pin cites, for AZ, CA, CO, CT, DC, DE, IA, IL, IN, KS, MA, MD, ME, MI, MN, MO, MT, NC, ND, 
NH, NJ, NM, NV, NY, OH, OR, PA, PR, RI, SD, TX, UT, VA, VT, WA, WI, and WV is included in a separate document, available upon 
request.  

v A listing of state regulations, with pin cites, for AZ, CA, CO, CT, DC, DE, IL, IN, KS, MA, MD, ME, MI, MN, MO, MT, NC, ND, NH, 
NJ, NM, NV, NY, OH, OR, PA, PR, RI, SD, TX, UT, VA, WA, WI, and WV is included in a separate document, available upon request.  

vi Meaning, they either have capacity-based targets or generation-based targets where all generation in the state is counted toward 
the RPS. 
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vii A listing of state regulations, with pin cites, for AZ, CA, CO, CT, DE, IA, IL, MA, MD, ME, MT, ND, NJ, NM, NY, OH, OR, PR, RI, 
UT, VT, and WA is included in a separate document, available upon request.  

viii A listing of state regulations, with pin cites, for AZ, CA, CT, DE, IA, IL, ME, MI, MN, MO, MT, NC, ND, NY, PA, PR, SD, UT, VT, 
WA, and WV is included in a separate document, available upon request.  

ix A listing of state regulations, with pin cites, for DC, DE, IN, KS, ME, MN, NC, ND, NH, NV, PA, PR, and TX is included in a 
separate document, available upon request.   

x A listing of state regulations, with pin cites, for MO, MT, NM, PA, VA, WA, and WV is included in a separate document, available 
upon request.  

xi A listing of state regulations, with pin cites, for CO, PR, and VT is included in a separate document, available upon request..  

xii State of Iowa, Department of Commerce Utilities Board, Docket No. AEP-07-1, Order Approving Facilities and Associated 
Capacities, Adopting Requirements for M-RETS Participation, and Requiring Report (Issued November 21, 2007). Available at: 
http://www.state.ia.us/government/com/util/docs/orders/2007/1121_aep071.pdf. 

xiii State of New York, Public Service Commission, Case 03-E-0188 – Proceeding on Motion of the Commission Regarding a Retail 
Renewable Portfolio Standard. Order Recognizing Environmental Attributes and Allowing Participation of Projects with Physical 
Bilateral Contracts, Issued and Effective June 28, 2006. Available at: 
http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId={99B37D71-602B-47F1-8989-5729836A3809}. 

xiv See operating rules of ERCOT, M-RETS, NAR, NEPOOL-GIS, NYSERDA, PJM-GATS, and WREGIS. 

xv See operating rules of ERCOT, M-RETS, MIRECS, NAR, NC-RETS, NEPOOL-GIS, NYSERDA, PJM-GATS, and WREGIS. 

xvi See FERC Docket No. EL03-133-000, Petition for Declaratory Order and Request for Expedited Consideration, American Ref-Fuel 
Company, Covanta Energy Group, Montenay Power Corporation, and Wheelabrator Technologies, Inc. June 16, 2003; Order 
Granting Petition for Declaratory Ruling, October 1, 2003.  American Ref-Fuel Co. et al., 105 FERC ¶ 61,004 (2003); and Order 
Denying Rehearing. April 15, 2004. 107 FERC ¶ 61,016 (2004). Available online at: http://www.ferc.gov/whats-new/comm-
meet/041404/E-28.pdf (Accessed 6/19/2013). 

xvii FERC Docket No. EL03-133-001, Order Denying Rehearing. April 15, 2004. 107 FERC ¶ 61,016 (2004). Pg.4. Available online 
at: http://www.ferc.gov/whats-new/comm-meet/041404/E-28.pdf (Accessed 6/19/2013). 

xviii Ibid. Pg.6.  

xix Ibid. Pg.6. 
xx	
  Renewable Energy Requirement Guidance for EPACT 2005 and Executive Order 13423. Prepared by U.S. Department of Energy 
Office of Energy Efficiency and Renewable Energy, Federal Energy Management Program (FEMP). January 28, 2008. Section 
2.2.12. Pg.4. Available online at: http://www1.eere.energy.gov/femp/pdfs/epact05_fedrenewenergyguid.pdf.	
  

xxi Ibid. Pg.8. 
xxii	
  The White House, Council on Environmental Quality (CEQ). Federal Greenhouse Gas Accounting and Reporting Guidance. 
Revision 1: June 4, 2012. Pg.27. Available online at: 
http://www.whitehouse.gov/sites/default/files/microsites/ceq/revised_federal_greenhouse_gas_accounting_and_reporting_guid
ance_060412.pdf.	
  

xxiii In re Ownership of Renewable Energy Certificates (“RECs''), 389 N.J. Super. 481(App. Div. 2007). 
http://law.justia.com/cases/new-jersey/appellate-division-published/2007/a5191-04-opn.html. 

xxiv See Wheelabrator Lisbon, Inc. v. Dep't of Pub. Util. Control, 283 Conn. 672 (2007), 
http://jud.ct.gov/external/supapp/Cases/AROcr/CR283/283CR96.pdf  

xxv See Wheelabrator Lisbon, Inc. v. Connecticut Department of Public Utilities Control, 531 F.3d 183 (2nd Cir. 2008), 
http://caselaw.findlaw.com/us-2nd-circuit/1345591.html 



THE LEGAL BASIS FOR RENEWABLE ENERGY CERTIFICATES 

 
 

9 

                                                                                                                                                       

xxvi Appeal of—Honeywell International, Inc., ASBCA No. 57779 (August 07, 2013), Opinion by Administrative Judge Melnick on the 
Government's Motion for Partial Dismissal and the Parties’ Cross-motions for Partial Summary Judgment. Pg. 10. Available online 
at: http://www.pubklaw.com/rd/boards/asbca57779.pdf. 

xxvii Ibid. Pg.8. 

xxviii Ibid. Pg.8. 

xxix Ibid. Pg.8. 

xxx Guide to Purchasing Green Power: Renewable Electricity, Renewable Energy Certificates, and On-Site Renewable Generation 
(March 2010). Available at: http://www.epa.gov/greenpower/documents/purchasing_guide_for_web.pdf. And U.S. Department 
of Energy, “Quick Guide: Renewable Energy Certificates (RECs)” (2011). Available at: 
http://www.nrel.gov/docs/fy11osti/52105.pdf. 

xxxi Western Area Power Administration, Request for Proposals Regarding the Purchase of Renewable Energy Certificates (July 25, 
2012). Available at: http://ww2.wapa.gov/sites/western/renewables/pmtags/Documents/RECRFP072512.pdf. 

xxxii Environmental Markets Association website, Glossary of Terms: Renewable Energy Credits. Available at: 
http://www.emahq.org/news-resources/glossary-terms (Last accessed August 2012). 

xxxiii American Bar Association, et al., Master Renewable Energy Certificate Purchase and Sale Agreement (Version 1.0), at iv (2007). 
Available at: http://apps.americanbar.org/environ/committees/renewableenergy/RECMasterContract.pdf. 

xxxiv 16 C.F.R. Part 260: Guides For the Use of Environmental Marketing Claims: Adoption of Revised Guides FTC File No. P954501.  
Available at: http://www.ftc.gov/os/2012/10/greenguides.pdf. 

xxxv Commodity Futures Trading Commission, RIN 3038-AD46, Further Definition of “Swap,” “Security-Based Swap,” and “Security-
Based Swap Agreement”; Mixed Swaps; Security-Based Swap Agreement Recordkeeping, 97-98 (July 2012). 

xxxvi See CEC-300-2009-006-SD at http://www.energy.ca.gov/2009publications/CEC-300-2009-006/CEC-300-2009-006-
SD.PDF; CEC Docket Nos. 02-REN-1038 and 03-RPS-1078. http://www.cwclaw.com/publications/alertDetail.aspx?id=505  

xxxvii Proposed Revisions to the Green Guides, Federal Trade Commission, at pg. 152 (October 2010). Available at: 
http://ftc.gov/os/fedreg/2010/october/101006greenguidesfrn.pdf: see Guides For the Use of Environmental Marketing Claims 
(“Green Guides”) 16 C.F.R. Part 260: Adoption of Revised Guides FTC File No. P954501. Available online: 
http://www.ftc.gov/os/2012/10/greenguides.pdf (Accessed 6/19/2013). (indicating support for Proposed Revisions to the 
Green Guides). 

xxxviii EPA’s Green Power Partnership, Renewable Energy Certificates, (2008). Available at: 
http://www.epa.gov/greenpower/documents/gpp_basics-recs.pdf. 

xxxix “Full aggregation” means that individual attributes contained in the REC have not been sold, counted, or claimed separately and 
that the REC contains all legally-available attributes of renewable electricity.  

xl See Ed Holt and Ryan Wiser, Lawrence Berkeley National Laboratory, “The Treatment of Renewable Energy Certificates, 
Emissions Allowances and Green Power Programs in State Renewable Portfolio Standards,” April 2007.	
  


